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*1 The plaintiff, Whitney & Whitney, LLC, brings
this application to confirm an arbitration award in its
favor against the defendant, Joshua Goldman. The
application, brought in timely fashion pursuant to
Conn. Gen. Statutes § 52-417, seeks the confirmation
of an award of the arbitrator in the amount of
$29,623.57 for a claimed balance due under a con-
struction contract which provides in writing for arbi-
tration in the event of a dispute.

The arbitration award is dated August 15, 2003. No
motion to vacate the award was filed by the defendant
pursuant to Conn. Gen. Statutes § 52-420, but he filed
an objection to the application to confirm the award on
November 7, 2003, more than 30 days from the notice
to him of the award. In his objection, the defendant
claims that the arbitrator's award should not be con-
firmed because (1) the arbitrator lacked the authority
to enter any award, and (2) the arbitrator refused to
hear evidence pertinent and material to the contro-
versy, pursuant to Conn. Gen. Statutes § 52-418(3).

The defendant claims that the arbitrator lacked the
authority to enter any award because the conditions
precedent to arbitration, contained in the contract,
were not fulfilled and therefore the arbitrator lacked
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subject matter jurisdiction.

Paragraph 9.10.1 of the contract provides that claims
and disputes shall be initially referred to the architect
for decision, although this step is not described as a
condition precedent to arbitration. After initial deci-
sion by the architect, the matter shall be subject to
mediation, as a condition precedent to arbitration. The
defendant argues that the claim was never submitted to
the architect for decision, not did any mediation ever
take place.

“The authority of the arbitrator is a subject matter
Jjurisdiction issue, and as such it may be challenged at
Meader, 208 Conn. 352, 364, 545 A.2d 553 (1988).
Accordingly, the defendant is not limited by the time
constraints of Conn. Gen. Statutes § 52-420 with re-
gard to the issue of jurisdiction. However, the defen-
dant has the burden of proving that the requirements of
the contract were not met and that the arbitrator was
without jurisdiction to hear the case ... [T]he burden
rests on the party attacking the award to produce
evidence sufficient to invalid or avoid it.” Von Lan-
gendorff v. Riordan, 147 Conn. 524, 527, 163 A.2d

Pursuant to Sec. 9.10.1 of the contract between the
parties, claims and disputes “shall be referred initially
to the architect for decision.” There was testimony at
the hearing from both a principal of the plaintiff and
the plaintiff's attorney at the time that the dispute was
referred to the architect sometime between the emer-
gence of the dispute in the spring of 2002 and Sep-
tember 23, 2002. Patrick Delorio, the attorney, had
several conversations with the architect during that
period. In response, the architect signed the applica-
tion and certificate of payment dated September 23,
2002. In the contractor's application for payment, the
contractor certified that “current payment shown
herein is now due.”In numbered line 8 the “current
payment due” for which application is made for
payment, is shown as $27,255.58. The defendant
makes much of the fact that the line entitled “amount
certified” by the architect is left blank, although the
architect signed the certification portion of the docu-
ment. In the absence of evidence to the contrary, the
court interprets the document in the most logical fa-
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shion: that the “current payment due” to the contractor
was certified by the architect to be $27,225.58; that if
the architect intended to certify something less than
the claimed current amount due, he would have stated
the lesser amount so certified; that by signing the
“amount certified” portion of the document, knowing
the amount being claimed by the contractor, his in-
tention was to approve and certify the amount re-
quested, and none other. Intent is a question of fact
and must be determined in light of all the relevant
circumstances.

*2 Nevertheless, however one interprets the docu-
ment, and even if the architect's decision is technically
flawed, it does not change the face of this case. The
evidence is clear that the dispute was “referred in-
itially to the architect for decision.”There is no re-
quirement that the referral be in writing, or that there
be a written record of the referral, or even that the
architect render a decision at all. It is to be noted that
referral to the architect is not labeled as a condition
precedent to arbitration, nor is a decision by the arc-
hitect a condition precedent while mediation is."™
Whatever the decision of the architect, or in the ab-
sence of a decision, the matter is still subject to med-
iation as a condition precedent to arbitration. The
submission by the plaintiff to the architect of the ap-
plication for payment was sufficient to constitute a
referral to the architect for decision as set forth in the
contract and to set in motion a required course of
mediation.

FN]1. The contract, Sec. 9.10.1 reads in per-
tinent part as follows; “... after initial deci-
sion by the architect or thirty days after
submission of the matter to the architect,” the
matter shall “... be subject to mediation as a
condition precedent to arbitration ...” (em-

phasis added).

Pursuant to the contract, after the architect signed the
certificate of payment the plaintiff filed with the
American Arbitration Association a request for med-
iation. The defendant never cooperated with this re-
quest and thereafter the plaintiff filed its claim for
arbitration. The defendant presented no evidence to
show that he did anything other than thwart the med-
iation process.”™ The Court finds that the plaintiff
performed all necessary acts to comply with the terms
of the contract, its efforts to pursue mediation were
futile, and the defendant produced no evidence that the
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arbitrator was without jurisdiction to proceed to hear
and decide the case.

FN2. The defendant testified that mediation
never took place because he didn't like the
names of the mediators presented, and that
the mediation was to take place in East
Hartford. The defendant demonstrated no
foundation for either of these excuses, which
are not credible and lack good faith.

The defendant's second reason why the arbitrator's
award should not be confirmed is that the arbitrator
refused to hear evidence pertinent and material to the
controversy, pursuant to Conn. Gen. Statutes §
52-418(3). For the reasons that follow, this claim of
the defendant must, as a matter of law, also fail.

“The court or judge shall grant ... an order confirming
the award unless the award is vacated, modified or
corrected as prescribed in §§ 52-418 and
52-419.”Conn. Gen. Statutes § 52-417. “No motion to
vacate, modify or correct an award may be made after
30 days from the notice of the award to the party to the

tutes § 52-420(b). The defendant in this case never
filed a motion to vacate. However, even if the court
were to treat his objection to the plaintiff's application
for confirmation of the award as a motion to vacate,
this objection fails because it was filed on November
7, 2003, more than 30 days after notice of the award
dated August 15, 2003. The defendant makes an ar-
gument that the 30-day limit of Conn. Gen. Statutes §
52-420 does not apply because that section is not
mentioned along with §§ 52-418 and 52-419 in §
52-417 referencing the confirmation of an award. The
defendant's claim is meritless, the language, meaning
and intent of Conn. Gen. Statutes § 52-420 being
abundantly clear.”™ Furthermore, Conn. Gen. Statutes
§ 52-420(a) emphasizes that the Court is to dispose of
these cases “with the least possible delay.” The
30-days limitation for motion to vacate in 52-420(b)
carries forward that mandate.

FN3.Conn Gen. Statutes § 52-420(b) reads as
follows: “No motion to vacate, modify or
correct an award may be made after 30 days
from the notice of the award to the party to
the arbitration who makes the motion.”

*3 Although the court believes the burden of proving
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lack of jurisdiction rests with the defendant; Von
Langendorffv. Riordan, supra, 147 Conn. at 527 the
court also finds that the plaintiff's evidence has shown,
and the plaintiff has proven, that the arbitrator pos-
sessed jurisdiction to hear the case and render his
award. Accordingly, the plaintiff's application to con-
firm the arbitration award is granted, and the defen-
dant's objection thereto is overruled.

So Ordered.
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